UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
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V. Cvil Action No. 97-0185(EGS)
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Def endant s.

N N N N N N N N N N N N N N

MEMORANDUM OPINION & ORDER

EMVET G SULLIVAN, United States District Judge.

Fornmer financial managenent enpl oyees and their unions
chal  enge the summary di sm ssals of these enpl oyees by the
District of Colunbia s Chief Financial Oficer as violations of
the First Amendnent of the United States Constitution. Pending
before this Court is defendants’ notion to dismss the Third
Amended Conplaint. Upon careful consideration of the pleadings,
rel evant statutes, case law, and the record herein, defendants’

notion to dism sSs i S GRANTED IN PART and DENIED IN PART.



I. BACKGROUND

On January 24, 1997, the District of Colunbia s Chief
Financial Oficer (“CFO), Anthony WIlIlianms, summarily dism ssed
approximately 168 District accounting, budget, and financial
managenent enpl oyees.® The CFO gave no notice to the discharged
enpl oyees, who were each given identical letters fromthe CFO
informng themof their immed ate discharge fromDistrict
service. The letters did not state the reason for the discharge.
During a press conference held the day of the term nations, the
CFO stated that he discharged the financial office enployees
because they | acked commtnent to their jobs and performed their
wor k poorly.

On January 31, 1997, District Council 20 of the Anerican
Federation of State, County, and Municipal Enployees (“AFSCVE"),
AFL-Cl O AFSCME Local s 2276, 2087, 1200, and 2401, the Nati onal
Associ ati on of Governnent Enpl oyees, Local R-3-05/Service
Enpl oyees I nternational Union, the Anmerican Federation of
Gover nnment Enpl oyees (“AFGE’), and AFGE Local 383 (collectively
referred to as “the union plaintiffs”), as well as eight
term nated enpl oyees filed this lawsuit. The suit was brought

agai nst the District of Colunbia, the Mayor, and the CFO

" In the Summer of 1996, the CFO, exercising the sanme
authority alleged here, discharged approximately 60 financi al
of fi ce enpl oyees.



Plaintiffs challenged the term nations as violations of their
constitutional and statutory rights.

This Court granted sunmary judgrment for defendants on al
the original clains. See District Council 20 v. District of
Columbia, 1997 W. 446254 (D.D.C. July 29, 1997). The Court
di sm ssed the due process clainms on the grounds that the federal
| egi sl ation that bestowed personnel authority on the CFO
converted the Ofice of the CFO enpl oyees into “at wll”
enpl oyees and inplicitly repealed the D.C. |aw that required
termnations for cause. The Court also rejected the liberty
interest clains, concluding that the CFO s public statenents
about the term nated enpl oyees were not sufficiently stigmatizing
to inflict a constitutional injury. This Court had denied the
First Amendnent clains against Wllians in his individual
capacity because plaintiffs had not net the D.C. Circuit’s
hei ght ened pl eadi ng standard requiring “clear and convi nci ng
evi dence” of an unconstitutional notive to overcone WIIlians’
entitlement to qualified imunity. See District Council 20, 1997
WL 446254 at *12 (relying on Crawford-EI v. Britton, 93 F.3d 813
(D.C. Cir. 1996) overruled by 523 U.S. 574, 118 S. Ct. 1584,
L. Ed. 2d __ (1998)). The Court had al so denied the First
Amendnent clains against the CFOin his official capacity hol ding

that plaintiffs failed to prove, as required by 42 U. S.C. § 1983,



that the CFO was acting as a “Final Policymaker” when he
allegedly violated their First Amendnent rights. See District
Council 20 v. District of Columbia, No. 97-0185, Cct. 8, 1997
Order (D.D.C)

The United States Court of Appeals for the District of

Colunmbia affirmed this Court’s summary judgnment deci sion, except
for the First Amendnent clainms. See District Council 20 v.
District of Columbia, 159 F.3d 636 (D.C. Cr. 1998). It remanded
the First Amendnent clainms against Wllians in his individual
capacity to this Court for consideration in |light of the Suprene
Court’s decision in Crawford-EI, which rejected the D.C
Circuit’s “clear and convincing evidence” pleading standard for
cl ai ms against public officials in their individual capacities.
It also reversed this Court’s ruling that the CFO was not acting
as a “Final Policynmaker” when he term nated the individual
plaintiffs. The Court of Appeals then directed this Court to
“decide in the first instance which of the plaintiffs have spoken
on matters of public concern or participated in associational
activity inplicating matters of public concern so as to have live
First Amendnent clains for which discovery was appropriate.”
District Council 20, 159 F.3d at 636.

Subsequent to the D.C. Circuit’s ruling, the remaining

plaintiffs filed a Third Arended Conplaint. The Third Amended



Conpl ai nt added nore term nated enpl oyees as i ndi vi dual
plaintiffs. Plaintiffs assert that defendants retaliated agai nst
them for exercising their rights to freedom of speech and
association in violation of the First Anendnent of the United
States Constitution and 42 U. S.C. 8§ 1983.

Thi s opi nion addresses both the notion to dism ss, and the
D.C. Grcuit’s remand. Defendants’ notion to dism ss argues that
the union plaintiffs lack standing and that plaintiffs fail to
state a claim The Court finds that the union plaintiffs do have
standing to assert the clains here, but are limted to
declaratory and injunctive relief. Further, the Court finds that
all plaintiffs state a claimagainst the CFOin his official
capacity, but only one plaintiff states a claimagainst WIIlians

in his individual capacity.

II. JURISDICTION

Def endants contend that the union plaintiffs cannot assert
First Anmendnent cl ai ns agai nst defendants under 42 U S.C. 8§ 1983
because such individual clains for damages are only cogni zabl e
when brought by the citizens those | aws were enacted to protect.
See Hague v. Committee of Indust. Org., 307 U. S. 496, 514, 59 S
Ct. 954, 83 L. Ed. 1423 (1939); Air Transportation Association of

America v. Reno, 80 F.3d 477, 483 (D.C. Cr. 1996);



Telecommunications Research and Action Center, 806 F.2d 1093,
1094-94 (D.C. Cir. 1986) ; L.S.T. v. Crow., 49 F.3d 769, 682 n. 6
(11th Gir. 1995). The union plaintiffs rely on Allee v. Medrano,
416 U.S. 802, 819 n. 13, 94 S. C. 2191, 40 L. Ed. 2d 566 (1974),
a First Amendnent case invol ving declaratory and injunctive
relief to assert standing. Plaintiffs focus on the type of claim
asserted, while defendants focus on the type of relief requested.

It is settled | aw that an organi zati on has standing to sue
on behalf of its nmenbers who woul d ot herwi se have standing to sue
in their own right when the interest it seeks to protect is
germane to the organi zation’s purpose. See Hunt v. Washington
State Apple Advertising Comm., 432 U.S. 333, 343, 97 S. C. 2434,
53 L. Ed. 2d 383 (1977). However, an organi zation can only have
standing if “neither the claimasserted nor the relief requested
requires participation of individual nmenbers in the |lawsuit.”

Id. at 343.

The union plaintiffs have standing to assert First Anendnent
cl ai ms; however, they cannot seek nonetary danages in this case.
Here, any nonetary damages are predicated on proving the clains
of the individual nmenbers of the union, who are present and
litigating on their own behalf. |If the union plaintiffs were
seeking only nonetary damages, they woul d be dism ssed for |ack

of standing. However, the union plaintiffs also seek declaratory



and injunctive relief. Accordingly, the union plaintiffs may
remain in the case as plaintiffs to assert their clains for

declaratory and injunctive relief, but not nonetary damages.

III. SUBSTANTIVE CLAIMS

Def endants nove to dism ss the Third Amended Conplaint for
failure to state a claimupon which relief can be granted.

Def endants argue that 1) plaintiffs failed to identify any
conduct deserving of First Amendnent protection; 2) WIIlians
cannot be held liable in his official capacity for negligently
failing to train supervisors to evaluate their subordi nates, and
subsequently relying on those eval uations in nmaki ng personnel
decisions; and 3) plaintiffs failed to plead a basis for
extending liability to Wllianms in his individual capacity.

In considering a notion under Rule 12(b)(6), the Court nust
accept plaintiffs’ factual allegations as true, see Albright v.
oliver, 510 U.S. 226, 268, 114 S. C. 807, 127 L. Ed. 2d 114
(1994), and draw all inferences in plaintiffs’ favor. See
Scheuer v. Rhodes, 416 U. S. 232, 236, 94 S. C. 1683, 40 L. Ed.
2d 90 (1974); Kowal v. MCI Communications Corp., 16 F.3d 1271,
1276 (D.C. Cir. 1994). To prevail, the governnment nust show
“beyond doubt that the plaintiff[s] can prove no set of facts in

support of [plaintiffs’] claimwhich would entitle [them to



relief.” Conley v. Gibson, 355 U.S. 41, 45-46, 78 S. C. 99, 2

L. Ed. 2d 80 (1957).

A. Protected Activity

Judicial scrutiny of public enployees’ clains that they were
puni shed for exercising First Anmendment rights requires a four-
step anal ysi s:

First, the public enployee nust have been speaking on a
matter of public concern. . . . Second, the court nust
bal ance the interest of the enployee as a citizen, in
commenti ng upon matters of public concern and the
interest of the enployer in pronoting the efficiency of
the public services it perfornms through its enpl oyees.

Third, the enpl oyee nust prove that her speech
was a substantial or notivating factor in the [adverse
action]. . . . Finally, the governnment enployer nust
be given an opportunity to prove that it would have
reached the sane decision even absent the protected
conduct .

Tao v. Freeh, 27 F.3d 635, 638-39 (D.C. Gir. 1994) (interna
guotations and citations omtted). The first two factors are
guestions of law for the Court to resolve, while the latter are
guestions of fact ordinarily for the jury. 1d. (citing Hall v.
Ford, 856 F.2d 255, 258 (1988)). At issue here is whether the

i ndi vidual plaintiffs spoke on matters of public concern.?

*The Court has already held that the second requirenent is
satisfied, nanely, that the discharged uni on enpl oyees’ interest
in participating in union activities outweighs the District’s
legitimate interest in efficient public service. See District
Council 20, 1997 W. 446254 at *11. This hol ding has not been
chal | enged by defendants in it notion to dismss the Third

8



Def endants argue that plaintiffs fail to state First
Amendrent cl ai nrs because they cannot denonstrate that they were
speaking on matters of public concern. Plaintiffs argue that the
Court’s previous holding on this issue constitutes |aw of the
case. In July 1997, this Court held that union nenbership and
the activity alleged in this case net the public concern test,
assum ng arguendo that the public concern requirenent does apply
to retaliation clainms based on the freedomto associate. See
District Council 20, 1997 W. 446254 at *10. The Court noted that
federal courts are split on the issue of whether the public
concern test applies to clainms of retaliation based on
associ ational freedons, as opposed to retaliation based on actual
speech and that the D.C. Crcuit has not addressed the issue.

See 1id.

The di spute between the parties seens to turn on the
| anguage of the remand. The Court of Appeals stated that the
July 1997 Order was affirmed “except with respect to the cause of
action pursuant to the First Anendnent of the United States
Constitution against the Chief Financial Oficer. That portion
of the case is remanded to the district court for reconsideration
in light of the decision of the Suprene Court in Crawford-EIl v.

Britton.” The remand order continued stating that “[i]t is for

Amended Conpl ai nt .



the district court to decide in the first instance which of the
plaintiffs have spoken on maters of public concern or
participated in associational activity inplicating matters of
public concern so as to have live First Amendnent clains for
whi ch di scovery was appropriate.” District Council 20 159 F. 3d
at 636. Defendants interpret this |language as a nandate to this
Court to revisit the issue of whether plaintiffs’ union activity
constitutes a matter of public concern to trigger First Amendnent
protection. Plaintiffs, on the other hand, insist that this
Court’s earlier finding is settled |aw of the case and that the
remand nerely instructs the Court to determ ne which plaintiffs
are entitled to discovery.

The | aw of the case doctrine provides that a court involved
in later stages of a lawsuit should not decide questions that
al ready were decided by that court or a higher court in earlier
stages of the litigation. See Taylor v. FDIC, 132 F.3d 753, 761
(D.C. Gr. 1997). Thus, this Court nust determ ne whether the
Court of Appeal s decision has any effect on its holding that the
speech at issue here touches on matters of public concern.

Plaintiffs’ interpretation, that the remand order does not
disturb this Court’s holding that the public concern test has
been satisfied, is nore persuasive. The Court of Appeals did not

provi de gui dance on the issue of whether the speech at issue here

10



touches a matter of public concern. It nerely stated that this
Court should reconsider the qualified immunity issue in |ight of
Crawford-El. Crawford-EI1 did not address the public concern test
for First Amendnent clains, but rather addresses the burden of

pl eading for a constitutional tort as it relates to the issue of
qualified imunity and the need to decide the strength of the

i munity claimbefore discovery. The Court of Appeals then
instructed this Court to determne which, if any, plaintiffs are
entitled to discovery, an issue this Court did not address in
District Council 20 since it found that the qualified i nmunity
defense applied and that the CFO was not acting as a “Final

Pol i cymaker.” This Court reaffirns its holding in District
Council 20 and concl udes that the union nmenbership and the
activity alleged in this case nmeet the public concern test. See
District Council 20, 1997 W. 446254 at *9-11. Speech relating to
public concern addresses political, social or other issues of
interest to the commnity. See Connick v. Myers, 461 U. S. 138,
146 (1983); see also United States v. National Treasury Employees
Union, 513 U.S. 454, 115 S. C. 1003, 130 L. Ed. 2d 964 (1995)
(holding that the Court nust determ ne whether “the enployee
spoke as a citizen upon matters of public concern or as an

enpl oyee upon matters only of personal interest.” (interna

quotations and citations omtted)); Fox v. District of Columbia,

11



83 F.3d 1491, 1493-95 (D.C. Cir. 1996). The conduct at issue in
the present case is |abor union nenbership and participation. As
the Fifth Crcuit noted, “speech in the context of union activity
wi || seldom be personal; nost often it wll be political speech.”
Boddie v. City of Columbus, 989 F.2d at 745, 750 (5th Cr 1993).
Such is the case here. Thus, the Court concludes that the union
menber ship and activity at issue in this case falls within the

“public concern” definition.?

B. Liability of Defendant Wllians in Hs Oficial Capacity

Plaintiffs seek liability against Wllians in his official
capacity. A local governnental unit is subject to suit under 42
U S C 8§ 1983. Respondeat superior will not suffice to inpose
section 1983 liability on the District. See Monell v. New York
City Dep't of Social Services, 436 U.S. 658, 690-91, 98 S. C
2018, 2035-36, 56 L. Ed. 2d 611 (1978). The nunicipality's
policy nust be the source of the discrimnation. The case |aw
has identified three instances in which a nunicipality can be

said to have violated the civil rights of a person because of its

 As stated in this Court’s earlier opinion, the conclusion

that the first requirenent is satisfied in this case is not a
hol di ng that satisfaction of this requirenment is necessary where
a plaintiff alleges retaliation based on associ ational freedons.
Resol ution of that issue is better left for another day. See
District Council 20, 1997 W. 446254 at *10 n. 8.

12



policy: (1) an express policy that, when enforced, causes a
constitutional deprivation, see, e.g., Monell, 436 U.S. at 690,
(2) "a widespread practice that, although not authorized by
witten | aw or express municipal policy, is ‘so permnent and
wel | settled as to constitute a ‘customor usage’ with the force
of law,'" City of St. Louis v. Praprotnik, 485 U.S. 112, 127, 108
S. &. 915, 99 L. Ed. 2d 107 (1988) (plurality opinion) (quoting
Adickes v. S.H. Kress & Co., 398 U. S. 144, 167-68, 90 S. Ct.
1598, 26 L. Ed. 2d 142 (1970)); or (3) an allegation that the
constitutional injury was caused by a person with "fina

pol i cymaki ng authority," Pembaur v. City of Cincinnati, 475 U.S.
469, 483, 106 S. Ct. 1292, 89 L. Ed. 2d 452 (1986) (plurality
opi ni on).

The Court of Appeals for the District of Colunbia held that
WIllians was a Final Policymaker for purposes of rmuni ci pal
liability with respect to the conduct at issue. As such, the
muni cipality would only be liable if “a deliberate choice to
follow a course of action is made from anong various alternatives
by the official or officials responsible for establishing final
policy with respect to the subject matter in question.” See
Pembaur, 475 U.S. at 483.

Wth respect to Ana Escobar, plaintiffs allege that WIIlians

had first hand know edge of her extensive union activities, that

13



these activities were nentioned in her evaluation, and WIIlians
made the decision to term nate her over the recommendati on of her
i mmedi at e supervisor. These facts are sufficient to put

def endants on notice of a colorable claimthat WIlians’ order

vi ol ated Escobar’s First Anmendnent rights.

None of the other individual plaintiffs allege that their
termnation by WIllianms was inconsistent with the recomendati ons
by their supervisors. Instead, they assert that WIIlians
negligently failed to train subordinates to avoi d eval uati ng
enpl oyees based upon protected activities and subsequently
relying on those eval uations in making personnel deci sions.

Under this theory of liability, plaintiffs nmust allege a formal
policy that when enforced causes a constitutional violation, or a
wi despread practice that is so permanent and well-settled as to
constitute customor usage with the force of |law and that such
policy was adopted with deliberate indifference as to its known
or obvi ous consequences.

In City of Canton v. Harris, 489 U S. 378, 388, 109 S. C.
1197, 103 L. Ed. 2d 412 (1989), the Suprenme Court held that a
muni ci pality can be held |liable under 42 U S.C. § 1983 for
i nadequate training of its enployees only where such failure to
train amounts to deliberate indifference to the rights of the

persons affected. |In Atchinson v. District of Columbia, 73 F.3d

14



418, 421-24 (D.C. Gr. 1996), the Court of Appeals held that a
conplaint nerely alleging a failure to train and an instance
where a constitutional violation arose as a result withstood a
notion to dismss. There, the conplaint alleged that “the
District of Colunbia intentionally, negligently, and with
del i berate indifference and call ous and wanton di sregard for
[plaintiff’s] rights, failed to appoint, supervise, train and/or
pronote nenbers . . . who would enforce the laws.” Atchinson, 73
F.3d 421.

Here, plaintiffs allege that in each instance where a union
menber was termnated: 1) WIIlians adopted the eval uati on system
used to determ ne that the enployee should be termnated in
substantial and notivating part for his/her protected First
Anmendment associ ations, activities, and/or speech; 2) WIIlians
was deliberately indifferent to whether the supervisors |ow
eval uations would result in the enployee being termnated in
substantial and notivating part for his/her protected First
Amendment associ ations, activities, and/or speech; 3) WIIlians
failed to train the supervisors to prevent themfrom negatively
eval uating and causing term nations in substantial and notivating
part for protected First Amendnent associations, activities,
and/ or speech; and 4) WIlianms decided hinself to termnate the

enpl oyee in substantial and notivating part for his/her protected

15



First Amendnent associations, activities, and/or speech. As was
the case in Atchinson, 73 F.3d at 423, the Conplaint’s use of the
phrase del i berate indifference without additional factua

al | egations regarding such alleged indifference is not fatal.
This Court is satisfied that the conplaint’s allegations put
WIllianms on notice that plaintiffs’ clains are based on his
failure to train the supervisors responsi ble for eval uating
plaintiffs. That said, plaintiffs will need to show nore about
any alleged | ack of training, deliberate indifference, and the
causal connection to prevail on the nerits. See Atchinson, 73

F.3d at 421.

C. Liability of Defendant Wllians in H's |ndividua
Capacity

In July 1997, this Court held that plaintiffs failed to
present clear and convincing evidence that WIllians acted with an
unconstitutional notive, citing Crawford-E1 v. Britton, 93 F.3d
813 (D.C. Cir. 1996). The Suprene Court in Crawford-EI v.
Britton, 523 U.S. 574, 118 S. Ct. 1584, L. Ed. 2d ___ (1998)
has since rejected the D.C. Circuit’s clear and convincing
pl eadi ng standard, though it did stress that the qualified
imunity defense remains a vital bar agai nst excessive litigation

directed at governnment officials. The Supreme Court held that a

16



court “must determ ne whether, assumng the truth of the
plaintiff’s allegations, the official’s conduct violated clearly
established law.” Thus, the enphasis shifted fromtesting the
strength of the pleading of unconstitutional notive to testing
the strength of the qualified imunity defense. Notw thstanding,
the Suprene Court has continued to place particular enphasis on
protecting public officials, who may have to make tough deci sions
when exercising their discretion. See Crawford-El, 523 U.S. at
592. For purposes of qualified imunity, a right is "clearly
established” if "the contours of that right [are] sufficiently
clear that a reasonable official would understand that what he is
doing violates that right." Wlson v. Layne, 526 U S. 603, 119 S
Ct. 1692, 1699, 143 L. Ed. 2d 818 (1999); see also Farnmer v.
Moritsugu, 163 F.3d 610, 613 (D.C. Cir.1998). The "clearly
established right" requirenment protects "all but the plainly

i nconpetent or those who knowi ngly violate the law." Hunter v.
Bryant, 502 U.S. 224, 229, 112 S. C. 534, 116 L. Ed. 2d 589
(1991); see, e.g., Garcia v. District of Colunbia, 56 F. Supp. 2d
1, 14 (D.D.C. 1998) (no immunity, because "any reasonabl e
correctional officer nmust know that retaliation for the filing of
a grievance would violate the inmate's constitutional rights").
In short, the doctrine gives anple roomfor m staken judgnents by

governnment officials acting in the discharge of their duties.
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See, e.g., Harris v. D.C., 932 F.2d 10 (D.C. G r.1991) (police
had no clearly established obligation to obtain nedical care for
drug overdose victi mwho died in custody).

Wl lians knew or should have known that it is inpermssible
to use protected First Anendnent associations as a substanti al
notivating factor in a termnation decision. The First
Amendnent ' s guarantee of freedom of speech protects governnent
enpl oyees fromterm nati on because of their speech on matters of
public concern. See Connick v. Myers, 461 U.S. 138, 146, 103 S.
Ct. 1684, 75 L. Ed. 2d 708 (1983). Al but one of the
term nations at issue here were based on the results of
performance eval uati ons conducted by the managers and supervisors
of the Ofice of the CFO The one exception is the term nation
of Ana Escobar.

Though the Court has already held that Escobar states a
claimagainst Wllianms in his official capacity, it is stil
necessary to review the allegations to determ ne whether they are
sufficient to withstand Wllianms’ qualified immunity. As stated
previ ously, Escobar, the President of |ocal union 2776, conprised
entirely of financial services personnel, alleges that WIIlians
had first-hand know edge of her extensive union activities, that
these activities were nentioned in her evaluation, and that

WIllians made the decision to term nate her over the
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recomnmendati on of her imredi ate supervisor. Escobar alleges that
she had communicated to WIllians her challenge to his previous
deci sion not to recognize the Union and bargain collectively.

She wote WIllians requesting information regarding termn nations
that occurred in 1996, but WIlians did not respond. She also
criticized certain privatization efforts in a nenorandumto
WIllians and the Control Authority. Escobar also attended
community neetings called by WIlians, as well as other neetings
rai sing i ssues about agency operations. |In 1997, Escobar’s

I mredi at e supervi sor recomended that her enpl oynent be
continued, but did note the fact of her union activity on the
rating form A higher |evel supervisor |owered Escobar’s rating,
but still agreed that her enploynment should be continued. This
second formal so indicated the fact of Escobar’s union activity.
WIllians term nated Escobar despite the recomendati ons that her
enpl oynment shoul d be conti nued.

Wth respect to Escobar, plaintiffs’ allegations are
sufficient to withstand a notion to dismss. Plaintiffs alleged
that WIllianms had direct knowl edge of Escobar’s union activities
and speech. They also alleged that WIlians departed fromhis
usual practice by not follow ng the recommendati ons of the
supervi sors to whom he del egated eval uation responsibility.

Thus, it is reasonable to infer fromthe facts stated in the

19



Conpl ai nt that Escobar’s term nation was not based on her

eval uations or supervisor recomendations. It is possible that
Escobar’s union activity was a substantial notivating factor in
her ultimate di scharge by WI I i ans.

Accordi ngly, Escobar has sufficiently pled that WIIlians
conduct violated clearly established |aw. Thus, Escobar states a
cl ai m agai nst the CFO then Anthony WIllians, in his individua
capacity for retaliation based on protected speech and activity.
In so deciding, this Court acknow edges that the general rule
prohibiting retaliation has | ong been established. Furthernore,
t he substantive | egal doctrine on which Escobar relies has al so
been established. The court, in analyzing whether the speech at
i ssue satisfies the public concern test, did not establish new
| aw.

VWhile qualified imunity on Escobar’s 42 U S.C. § 1983
clainms under the First Amendnment is inappropriate at this early
pl eadi ng stage, it may be appropriate at a later stage. 1In
accordance with the Suprene Court’s guidance in Crawford-E1, 523
U S at 598, this Court orders plaintiffs to reply to defendants’
answer, so that it may revisit the qualified imunity question

agai n before permitting discovery.* No other plaintiff states a

‘An exanple given in Crawford-El is illustrative of why such
a procedure is prudent. See 523 U.S. at 594. It may be the case
that even if plaintiff Escobar can show that protected speech was

20



claimfor retaliation against the CFOin his individual capacity.
Al plaintiffs, including Escobar, also argue that WIIlians’
al l eged negligent failure to train subordinates to avoid
eval uati ng enpl oyees based upon protected activities and
subsequently relying on those eval uations in maki ng personnel
deci sions should provide a basis for individual liability.
Def endants argue that the financial situation defendant WIIlians
I nherited, and was charged by Congress to correct, renders the
ci rcunst ances so novel that there were no prior precedents in
exi stence at the tine to warn himthat his personnel decisions
may have been unlawful. Under defendants’ theory, nearly
anything Wllianms did, or did not do, would be acceptable. The
Court does not agree that the novelty of the situation elimnates
all constraints on Wllians’ actions. Despite the novelty of the
situation, the enployees term nated were District enpl oyees and
uni on nenbers who are entitled to certain constitutional
prot ections.
That said, the theory of individual liability asserted by
plaintiffs is certainly novel. Plaintiffs do not cite any | egal
authority for the proposition that a public official is

personally liable for failure to train his subordinates before

a notivating factor in her termnation, the CFO may still prevai
by show ng that he woul d have reached the sane decision in the
absence of the protected conduct.
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all ow ng those subordinates to eval uate enpl oyees. Plaintiffs’
theory is that one nust anticipate that whenever a supervisor in
t he public sector eval uates unionized enpl oyees, there is a
possibility that the supervisor will exercise anti-union aninmus
and wi |l judge union enployees nore harshly than non-union

enpl oyees. The general rule in this area, that a nunicipality
may be liable for failure to train when such failure anmounts to
deliberate indifference, appears to be restricted to police cases
and has never been applied to evaluation training. Wile this
Court is wlling to venture into the uncharted contours of the

| aw, under Harlow it cannot hold WIllians |iable under these
unest abl i shed theories. Accordingly, the Court holds that al
plaintiffs, including Escobar, fail to state a clai magai nst
Willians in his individual capacity under 42 U S.C. § 1983 for
failure to train, because Wllians is entitled to qualified
immunity as to these clainms which have not been clearly

established in this or any other circuit.

IV. Conclusion

For the reasons stated, defendants’ notion to dismss is

GRANTED in part and DENIED in part.
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An appropriate order shall acconpany this opinion.

IT IS SO ORDERED.

Dat e:

EMVET G SULLI VAN
UNI TED STATES DI STRI CT JUDGE
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